Export Leaf Tobacco Company v. City of Richmond by unknown
Record No. 1422 
In the 
Supreme Court of Appeals of Virginia 
at Richmond 
EXPORT LEAF TOBACCO COMPANY 
v. 
CITY OF RICHMOND 
FROM THE HUSTINGS COURT OF THE CITY OF RICHMOND. 
"The briefs shall be printed in type not less in size than 
small pica, and shall be nine inches in length and six inches 
in .width, so as to conform in dimensions to the printed 
records along with which they are i.o be bound, in accord-
ance ·with Act of Assembly, approved l\1arch 1, 1903; and 
the clerks of this court are directed not to receive or :file a 
brief not conforming in all respects to the aforementioned 
requirements.'' 
rrhe foregoing is printed in small pica type for the infor-
mation of counsel. 
M. B. WATTS, Clerk. 
IN THE 
Supreme Court of Appeals of Virginia 
A.T RICHMOND. 
- Record No. 1422 
EXPORT LEAF TOBACCO OOMP ANY 
vs. 
CITY OF RICHMOND. 
To the Honorable Justices of the Supreme Court of .Appeal.'>~ 
Your petitioner, Eocport Leaf Tobacco Company, respect-
fully ~hows unto the Court that it is aggriev·ed by a judgn1ent 
·entered in the Hustings Court of the City of Richmond· on 
the 13th day of February, 1933, on the award of John I.J. 
Ingram, Judge of said court, acting as ·arbitrator under ~ 
written agreement and stipulation dated October 28, 1933. 
The effect of said award and the judgment thereon was to 
deny to your petitioner interest ·from the 23rd day of J anu-
ary, 1931, to the 30th day of August, · 1932, on th~ sum of 
$30,000.00, the amount of an a ward in condemnation pro-
ceedings which was embodied in a final judgment in the IIust-
ings Court of the. City of Richmond, the facts in connection 
with which award are set out in a transcript of the record of 
the proceedings submitted herewith. · 
-
· ·HISTORY OF THE CASE. 
Until recently, Lombardy· Street in the City of Richmond, 
Virginia, which runs north and south and intersects Broad 
Str~et running east and- west, had been closed to travel for 
~ di~tance of a. hundred yards or more north of Broad Street, 
and, in the space thus closed, the tracks of the R. F. & P. 
Raih;oad. Company .cr.ossed the- unopened stre·et at grade. 
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Furthermore, as laid out on the plan of the streets of the 
City of Richmond, Lombardy Street was narrower at this 
unopened portion than throug-h tha.t part of the street which 
was in use both north and south of this space. Desiring to 
open Lo~bardy Street for traffic northbound at Broad 
Street, during the spring and early summer of the year 1930 
the authorities of the City of Richmond took steps to acquire 
title for street purposes to enough land along the line of Lmn-
bardy S'treet north of Broad, at the location just described, 
to give this part of the street the proper width, and, as the 
City had determined to avoid a grade crossing at this point, 
it wa.s decided to construct an underpass below the railroad 
tracks and to alter the g-rade of Lorn hardy Street so far as 
was necessary for this purpose. 
Buildings belonging to the Export Leaf Tobacco Company· 
occupy land on either side of Lombardy Street immediately 
north of the railroad tracks extending approximately 800 
feet from the right of way of the R. F. & P. Railroad n .... orth-
wardly to Leigh Street, a.nd the change in grade of Lom-
bardy Street was such as to seriously affect the value of that 
land and of some of the buildings thereon. A stemmery and 
tobacco factory, the property of the petitioner, occupy the 
land on the western side of Lombardy Street for a consid-
erable distance a.t the location in question, and on the eastern 
side is· a row of storage warehouses extending from the right 
of way of the railroad company to Leigh Street. The change 
in grade beginning at a point 288.5 feet north of the railroad 
right of way results in a depression which leaves the floor 
level of the southern end of the warehouses more than 18 
feet above the new level of the street. 
Before beginning any work, the City effected the change 
in grade. by following the provisions of Sections 3036-303~), 
inclusive, of the Code of Virginia of 1924, with the result 
that damages to the Export Leaf Tobacco Company wcl.·e 
ascertained by the committee acting pursuant to Section ~)036 
to amount to $22,706.00. The Tobacco Company objected to 
this finding, and, its objections being overruled, appealed to 
the Hustings Court of the City of Richmond under the pro-
visions of Section 3038. That cou.rt, after hearing evidence 
in the case, entered an order on the 23rd day of January, 
1931, awarding the Tobacco Company damages in the sum 
of $30,000.00 to cover the diminution in market value of the 
property of the Tobacco Company under consideration {R.~ 
11), and this order, under Section 3039, had the effect of a. 
judgment. . 
},or reasons not necessa.ry to be recited, the City did not 
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~ctua1ly begin the work of regrading Lombardy Street until 
August 30, 1932, but on June 24, 1932, the City Attorney of 
the City of Richmond advised counsel for the Tobacco Com-
pany that he was ready to pay the sum of $30,000.00 in satis-
faction of the award. Counsel for the Tobacco Company 
ciaimed that interest should be paid on the principal amount 
of the award from the 23rd day of January, 1931, the date 
that the award and judgment were entered. The City At-
torney refused to make the payment of interest. No set-
tlement was made, and action was brought on behalf of the 
T~baooo Company in the Hustings Court of the City of Rich-
mond, w·here the original proceedings had been conducted, 
for judgment for the whole amount, that is, the judgment 
for $30,000.00 entered January 23, 1931, and interest- thereon. 
It app~ared th~t question might be raised as to the juris-
diction of the Hustings Court of the City of Richmond, and, 
as it was desired by the counsel for all parties that the ques-
tion be decided on its merits and as promptly ·as possible, it 
was determined to request the Honorable John L. Ingram, 
Judge of that court, to determine the question as an arbi-
trator. . Accordingly, an agreement was entered into on the 
28th day of October, 1932, between the City of Richmond 
and the Export Leaf Tobacco Company, a copy of which is 
embodied in the record at pages 7 and 8, which contained the 
following· provision: 
·. "It having been suggested that there is some question as 
to the jurisdiction of the Hustings Court of -the City of Rich-
mond by rea.son of the fact that the term ·at which the award 
was made and judgment entered has ended, it is hereby 
~g-reed between the City of Richmond and Export Leaf To~. 
baooo Company, through their attorneys, that the jurisdic-
tion of the Hustings ·Court of the City of Richmond in this 
case will not be questioned, but, without regard thereto, alJ 
differences between them shall be referred and submitted to 
Ron. John I.J. Ingram, Judge of the Hustings Court of the · 
City of Richmond, as an arbitrator,. who shall consider 
and decide the same, as follows : 
''Shall interest be paid upon the award of $30,000.00 and 
judgment therefor entered in the grading- damage proceed-
ings, above recited, on the 23rd day of January, 1931, arid 
if so, at 'what rate and for what period and in what amount? 
"The award of t•he arbitrator may be entered of record 
as a judgment in the Hustings Court of the. City of Rich-
~ond a.nd shall have the same effect as any other judgment of 
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that court, and the award and judgment in pursuance thereof. 
shall be appealable to the Supreme Court of Appeals of 
Virginia. as are other judgments of the Hustings Court of the· 
City of Richnwnd and other courts of record upon proper 
proceedings taken for the purpose.'' 
The arbitrator decided against the claim of the Export 
Leaf Tobacco Company insofar as it related to interest from 
the 23rd day of J a.nuary, 1931, the da.te the judgment was 
entered in the condemnation proceedings, to the 30th day 
of August, 1932, the dn.y when the worl{ of lowering the grade 
of Lombardy Street began, and on February 13, 1933, this 
award was entered in due form as a judgment of the Hust-
ings Court of the City of Richmond, pursuant to Section 6161 
of the Code of Virginia. To this action the Export Leaf To-
bacco Company excepted and now presents its petition, pray-
ing that it be granted an appeal fron1 so much of the order 
as denies interest on $30,000.00 from January 23, 1931, to 
August 30, 1932. 
ARGUMENT. 
1\""hether the decision of the Hustings Court on January 
23, 1931, be treated as a.n ordinary judgment qr as an award 
in condemnation proceeding·s, the principle of law involved 
in the contention here made has been determined by this court 
in favor of the petitioner. 
The statute under which the City acted contains the fol-
lowing provision : 
''The amount finally ascertained in the manner herein be-. 
fore provided to be due to any property owner shall have. 
the effect of a judgment in favor of the property owner and 
against the city or town as of the date on which such final 
ascertainment is determined, which judgment may be en-
forc-ed by proper proceedings before any court of record hav-
ing jurisdiction of civil actions at law within said city or 
to"\vn.'' [Extract from Section 3039, Code of Virginia.] 
I. 
That interest on the judg·ment of a court can be recovered 
in an action on that judgment is settled by the decision in 
Tazewell vs. Saunders, 13 Gratt. at 368: 
''In this state, interest is generally recoverable on a judg·- · 
ment, both at law and in equity. Beall vs. Silver, 2 Rand. 
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401; Roatne's Adtn'r. vs. Dru·tn·nwnd's Adm'rs., 6 I d. 182; 
Clarke's Adm'r. vs. Day, 2 Leigh 172; Mercer's Adm~r. vs. 
Beale, 4.Id. 189; Laidley vs. JJ!enifield, 7 I d. 346. But if the 
judgment does not carry interest on its face, it can only be 
recovered by action or· suit upon the judgment. It is not a 
· part of the judgment, and of course cannot be recovered by 
execution thereon, nor does the lien of the judgment exte·nd 
to it." 
II. 
That the principle on 'vhich interest is recoverable on a 
judgment of a court is applicable to the award in condemna-
tion pr.oceedings is equally well settled by the decision of this 
court in City of Richm.ond vs. Goodwy1~, 132 Va. 442. 
· The fact.s in the Goodwyn case offer an exact parallel to 
those in the case here presented, except that in the instant 
case the damages awarded arise from a change in grade, 
whereas in the Goodwyn case they arose from the taking of 
property. In each· instance, the City was improving the 
streets, alid in neither was any step taken to effectuate the 
plans for this improvement until some time after the amount 
of damages had been finally determined: l'Ieanwhile, the 
physical condition of the property remained unchanged in . 
both cases. 
The GoodwJJn Case Concl'ttsive. 
So far as we have been able to ascertain, the precise ques-
tion under consideration has been before this court only in 
the Goodwyn ease, and the opinion in that case covers the 
entire ground. 
History of the Goodwyn Case. 
This case arose out of condemnation proceedings insti-
tuted by the City of Richmond to acquire land for street pur-
poses. The commissioners appointed by the Husting·s Court 
to assess the value of the land to be taken filed a report .on. 
October 23, 1920, and no exception was taken to that report. 
~o payment having been made, nor any deposit to cover the 
damages, within three months from the date on which the re-
port was filed, counsel for the land owners, pursuant to Sec-
tion· 4387 of the Code of 1919, moved to vacate the proceed-· 
ings. The Council of the City of Richmond thereupon 
adopted a r~so~ution dire~ting a deposit of the requisite funds· 
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to the credit of the eonrt, and the deposit was made April 
25~ 1921. Thereafter, the City Attori1ey requested the court 
_to. enter an order authorizing checks to be drawn in favor 
of the various land owners. After this had been done, Good-
wyn, et al., moved the court for an allowance of interest at 
the rate of six per cent. from the date on which the com-
missioners filed their report, October 23, 1920, until the day 
the funds were deposited in bank, April 25, 1921, and at the 
rate of three per cent. from the latter date until payment. 
The Ifustings Court, over the objection of the attorney for 
the City of Richmond, decided this questio.n in favor of the 
land owners. 
The City applied for a. writ of error, which was allowed, 
and, a motion to dismiss the writ as in1providently awarded 
having been overruled, the Court considered the case on its 
merits and discussed its various features at length. 
Opinion i-n the Goodwyn Cas e. 
On the point at issue, the Court said: 
''The principle supporting an interest allowance is the 
duty and obligation to n1ake just compensation." [132 Va. at 
. 447.] . 
Granting this, ho\vever, the date from which interest should 
be allowed had to be determined, and, after discussing the 
various principles applicable to the question at issue, the 
court decided that no interest could be claimed for the period 
of three 1nonths following the filing of the commissioners'' 
report on the ground that the statute allowed the condemnor 
this period for making· a. decision as to whether or not he· 
would take the property at the valuation fixed by the commis-
sioners [p. 453]. :B,ollowing a statement to the foregoing· ef-
fect, the opinion contains this language: 
"Under the provisions of the Virginia statute, for the rea-
sons suggested above, the land owner cannot demand pay-
ment of interest on the ~llowance of the commissioners either 
from the institution of the proceeding or from the date of the 
filing of the report; and the payment of the amount ascer-
tained by thmn into court is equivalent in law to a payment 
of the same to the land owner, and terminates his right to 
den1aud further payment of interest thereon, certainly in a 
case where he is not contesting tl1e legality of the proceeding 
or the award of the cOJumissioners.'' [Pp. 453-4.] 
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Thus, interest was allowed from the day on which the 
award became final so far as the City was conc.erned to the 
~ay on which the Court deemed payment to have been :rnadc. 
Application to the In.~tant Case. 
In applying that principle to the present case, we direct 
.attention to the provisions of Section 3039 of the Code of 
1924, quoted above, by which the final ascertainment of dam-
ages ''shall ·have the effect of a judgment in favor of the_ 
property owner and against the city or town as of the date on 
which such final ascertainment is determined • • * . '' 
The record shows that the final ascertainn1ent was deter-
mined by the order of the Ilustings Court of the City of 
Richmond entered January 23, 1931, and that payment of 
the principal an1ount of the award was offered June 24, 1.932, 
and declined because the City refused to pay the interest 
which had accrued. 
There is no phase of the present case not considered in 
the Goodwyn case, except what follows from the fact that 
here the damages arose out of a proposed change in grade 
and there, out of a. proposed ae<.tuisition of land. In thl~ 
case the final determination of the amount of the damagP.s 
was made on January 23, 19·31, and on that day the adjudi-
cation became binding on both parties: Work was begun 
August 30, 1932. 
In the Goodwyn case, damages were awarded. October 23, 
1920, and the final detern1ination of the rights of the parties 
took place three months thereafter. Payment of the money 
into court was made .. A.pril 25, 1921, and interest was allowed 
·.fr.om tTanuary 23, 1921 (three months after the award) to 
April 25, 1921, when payment .was made into court. 
Owner's Ad lnteritn Use of the Land Not Material. 
The fact that the owner was not deprived of the use of 
the land in the Good,vyn case did not affect the right to in-
. terest on the award from the day on which the rights of the 
parties were finally determined. '11he same principle applied 
there is controlling here. 
"In 2 Lewis on F~minent Domain, the author, at Section 
742 ( 499), states the law thus: 'In the absence of any statu-
tory provisions controlling the subject, the rule in respect 
tQ interest must be deri~ed from the constitutional provisions 
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requu1ng j_ust c01npensation to be made for the property 
taken. * * * 
'' 'Where damages are assessed for property to be after-
wards taken, the award or verdict should bear intere~t from 
the time with reference to which the damages are estimated. 
* * * The point of time rrmst necessarily be before the com-
pensation can be paid. Between that time and the payment, 
the owner has only a qualified use of his property. He ~ay. 
use it as it is, but he cannot improve or sell it except subJect 
to rights acquired by the condemnation. As his compensa-
tion is withheld from him, though necessarily, he should have 
an equivalent for such withholding, and that, in law, is legal 
interest. This is just to the owner. * * * While the assessed 
value, if paid at the date taken for the assessment, might 
be just compensation, it certainly would not be, if payment 
be delayed, as nright happen in n1any cases.' " [132 Va. 448.] 
'l_lhe opinion in the Goodwyn case quotes from a Wiscon-
sin case, as follows: 
''Chief Justice Winslow, in delivering the opinion of the 
Wisconsin Supreme Court, in Appleton vs. R. Com., 154 Wis .. 
121, 142 N. W. 476, says: 'Just compensation must mean fair 
and reasonable value at the time the property is taken; just 
compensation for the property presently taken must neces-
sarily mean its present value presently paid; it cannot mean 
its present value to be paid two years in the future without 
interest.' '' [132 Va. 449-450.] 
In setting· forth its conclusions, our Court of Appeals uses 
the following language: 
. ''The commissioners, in fixing such compensation, are pre-
sumed to have allowed for the inconvenience, damage and. 
delay arising out of the proceeding·s, certainly to the da:te 
of the filing of their report, and for three months there-
after, as the statute contemplates ihat the party condemning 
tnay have not to exceed three tnonths, in which to decide 
whether he will take the property a.t the valuation fixed by 
the commissioners, after which, if the amount ascertained 
has not been paid, the proceedings shall, on motion of the 
condemnor or either defendant, be disn1issed. But, the con-
deninor has no right to wait an indefinite time thereafter, 
and then come forward and take the property at that valua-
tion, without the payment of interest thereon. To permit · 
hin1 to do so would be to require the land owner to surrender 
his property without receiving therefor that just compensa-: 
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tion which the Virginia statute contemplates he should re-
ceive.'' [132 Va. 453.] 
No Difference in Principles Applicable Where Ghan,qe of 
Grade is Involved. 
That the principle invoked in the Goodwyn case, where 
the land was to be taken for street purposes, applies with full 
force to a grading ca.se, where the land is damaged by a 
change in grade of the street, is illustrated by the decision 
of the West Virginia court in the case of Ray vs; City of 
Huntington, 95 S. E. 2H [L. R. A. 1918 D, 931]. In that case 
it was held that the owner of property abutting on a street, 
who erected improvements after a paper grade had been 
esta.blished, might recover for damage to his property as if 
unimproved, but might not recover for damage to the im-
provements erected after the change in grade had been es-
tablished. It was held that, so far as the latter damage was 
concerned, the owner should take notice of the established 
paper grade and conform to it when placing improvements 
on his property. Thus: 
"This court, among others, however, has differentiated as 
to the recovery where the lot was in1proved in disregard of 
a paper grade line already established but not yet carried 
into execution, and has enforced the right to compensation 
for the injury done to the lot alone, but denied it as to the 
buildings thereon." [95 S. E. 25.] 
This supports our theory that as soon as the paper grade 
was established on Lombardy Street the value of the prop-
erty of the petitioner was diminished as effectively as though 
the work of grading had been heg1.111 that day. Any improve-
ment of the property in disregard of the ne'v grade would 
have been undertaken at the owner's risk, and any p-qr-
chaser would have been charged with knowledge of the 
change in grade, even though no work had been done· to carry 
the change into e1fcct. 
In Virginia, by the statutes [Sections 3036-3039 of the 
Code of 1924], the establishment of the paper grade gives the 
right to damages, and this right is complete when the paper 
gTade has been established, without regard to the date at 
which the physical change in the grade is effected. 
As has been already shown, under Section 3039, the award 
of damages as a~certa.ined under the statutory procedure 
''shall have the effect of a judgment in favor of the prop-
erty owner and against the city or town as of the date o·n 
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which such final ascertainment is detennined". [Italics 
added.] And this judgment, as of that da.te, may be enforced 
as any other judgment. 
The act which caused the damage was the fixing of the 
grade, not the mere physical change in the condition of the 
street.- When the damages based on this fact had been as-
certained the act which caused the damage became as final 
as the act in the Goodwyn case, where a strip of land was 
· to be acquired by the city. In this case, the physical grade 
was not changed immediately, and in the Goodwyn case the 
strip of land to be acquired by the city was not taken imme-
diately. In the instant case, there was no occasion for await-
ing the actual work of grading. The damage had bee.n done 
and the act by which it was done had become final. The or-
d-er of the Hustings Court was not interlocutory. There 
could be no packward step. Nothing could be done by the 
land owner except to appeal from the amount of the award. 
Nothing remained to be done by the city except to pay for 
the damages and begin to work. The actual grading could 
be begun at any time. The petitioner did not appeal, and 
the city controlled the situation. If dissatisfied with the 
award, the city might have appealed, as was done in the com-
panion case, reported 157 Va. 619. T·he establishment of 
the grade, however, and the consequent damage to the 
abutting owner had. become an accomplished fact, and no ap-
peal affected that situation. 
CONCLTJSION. 
. It is respectfully sub1nitted that the judgment of the Hust-
lng·s Court of the City of Richmond, embodying the arbitra-
:or's award, "ras in error in denying petitioner's claim for 
Interest frmn January 23, 1931, when the award became final, 
up to the day of payn1ent, and that, in this respect, the judg-
ment of the lower court should be reversed. 
In addition to filing the foregoing petition, counsel desire· 
to state orally the reasons for a review of the decision com-
plained of. 
In the event a writ of error be allowed we pray that this 
petition may be treated as an opening brief. 
Copy delivered to ;ran1es E. Cannon, City Attornev July 
5, 1933. ., ' 
Respectfully submitted, 
EXPORT LE~AF TOBA.CC0 COl\fPANY, 
By lVIcGUJ17tE, RIEL Y & EGGLESTON, 
Its Counsel. 
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I; Murray ~L McGuire, counsel practicing in the Supreme 
Court of .Appeals of Virginia, certify that,. in my opinon, the 
. decision embodied in the judgment of the Hustings Court of 
the .City .of Richmond, Virginia, complained of in the fore-
going petition, should be rev:iewed by said Supreme Court of 
Appeals. 
1\iURRAY M. McGUIRE. 
Received July 6, 1933. 
·M. B. W. 
July 25, 1933 .. 
vVrit of error and su~~rsedea:S. Bond $300.00. 
LOUIS S'. EPES. 
R.eceived July 26, 1933. 
M. B. W.A.TTS, Clerk. 
RECORD 
·STATE OF VIRGINIA, 
City of Richmond, to-wit: 
Pleas at the Courthouse of the City of Richmond, before 
the Hustings Court of the said City, on the 28th day of F·eb-
ruary, 1933. 
Be it remembered that theretofore, to-wit: At a Hustings 
Court held for the said· City at the Courthouse on the 3rd 
day of October, 1932, the Export Leaf Tobacco ·Company filed 
a notice of Motion for allowance of interest on a judgment 
heretofore rendered in this Court in its favor against the City 
of Riehmond, which notice of motion is in the words and 
figures as follows, to-wit: 
page 2 ~ In the Hustings Court of the City of Richmond. 
October 3, 1932. 
Export Leaf Tobacco Company 
vs. 
City of Richmond. 
Ta the City of Richmond: 
Take notice that on 1\:Ionday, October 3, 1932, at the open-
ing of the session of the Hustings Court of the City of Rich-
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mond, or as soon thereafter as a hearing can be had, Export 
Leaf Tobacco Company will move the court for an allowance 
of interest at the rate of six per cent (6%) ·per annum from 
the 23rd day of January, 19Bl, until paid, on the sum of 
Thirty Thousand Dollars ($30,000.00), the amount awarded 
Export Leaf Tobacco by that court, in an order entered that 
day in a proceeding styled "Export Leaf Tobacco Company 
vs. City of Richmond'', as representing the din~ unit ion in 
the market value of certain property of that Company de-
scribe.d in the order, by reason of a change in the grade of 
· Lombardy Street in the City of Richmond, adjacent to that 
property, which was incident to the construction of an under-
pass beneath the tracks of the R. F'. & P. Railroad at Lom-
bardy Street, all of which is fully described in the record 
in that proceeding. · 
EXPORT LEAF TO B.A. COO COMPANY, 
By Counsel. 
McGUIRE, RIELY & EGGLESTON, Counsel. 
Legal service of the foregoing is hereby accepted. 
JA~IES E. CANNON, 
City Attorney. 
pag·e 3 } And at another Hustings Court, to-wit: 
In the Hustings Court of the City of Richmond, Feb. 28, 1933. 
Export Leaf Tobacco Company 
vs. 
City of Richmond . 
. BILL OF EXCEPTIONS. 
This is to certify that : 
1. Pursuant to a memorandum of agreement executed on 
the 28th day of October, 19?2, between the City of Richmond 
and ]}xport Leaf Tobacco Company, John L. IngTa.m, Judge 
of the Hustings Court of the City of Richmond, acting as 
arbitrator, rendered an awa.rd on the 13th day of February 
1933, in the following words and figures, to-wit: · ' 
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page 4 ~ Virginia: 
In the Hustings Court of the City of Richmond. 
Export Leaf Tobaooo Company 
vs. 
City of Richmond. 
A ward of John L. Ingram, Judge of the Hustings Court 
of the City of Riclunond made under the agreement of Oc-
tober 28, 1932, between the Export Leaf Tobacco Company 
and the City of Richmond in· connection with the Notice of 
J\!Iotion for allowance of Interest against the City of Rich-
mond filed in the I-Iustings Court of the City of Richmond 
October 3, 1932. 
. The stipulation in the above agreement of October 28 (J 932) 
shows the order making the award of damages due to 
changing the grade of Lombardy Street was entered Janu-
ary 23rd, 1931, the work of grading Lombardy Street 'vas 
not commenced until A.ugust 30, 1932, and that prior to that 
time the Export Leaf Tobacco Company was not interrupted 
in the use of any portion of its premises at the Southeastern 
intersection of Lombardy and Leigh Streets. From this the 
damage to the property actually occured August 30J 1932, 
but the Export Leaf Tobacco Company contends that the 
institution of the proceedings for the change of grade and 
the subsequent award constituted a burden on the property 
which could affect its sale·..and therefore interest should be 
allowed in lieu of damag·es for such a burden. 
The measure of damag·es for the award of January 23, 
1931, was the diminution of the rnarket value before and after 
improvements are n1ade. The rnarket value of theQproperty 
since ,January 23, 1931, and before Aug-ust 30, 1932, remained 
the same as f.ar as the record discloses, and where such is 
the case I am of the opinion that no such burden or damage 
did or could occur. 
page 5 · ~ Export Leaf Tobacco Company 
vs. 
City of Richmond. 
I therefore am of the opinion that no interest should be 
allowed on the award of thirty thousand dollars ($30,000.00) 
made January 23, 1931, between the dates of J a.nuary 23, 
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1931, and August 30, 1932, and doth so decide tinder the 
terms of the aforesaid agreement of October 28, 1932. 
I am further of the opinion that interest at six per cent 
should.run from the date of the commencement of the work 
August 30, 1932, to the date of payment and doth so decide. 
Given under my hand this 13 day of February, 1933. 
JNO. L. INGRAl\1:, 
Judge of Hustings. Court of the City of 
Richmond. 
page 6 ~ 2. The evidence and all the evidence submitted to 
the a-rbirtrator is found in- the statement of facts 
embodied in the agreement between the parties, which to this 
extent and for this purpose was treated as a stipulation by 
counsel. 
· 3. The agreement above referred to is in the following 
words and figures, to-wit: 
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T·Hrs· M'EMORANDlJM OF A.GRE·EMENT, made this 
28th day of October, 1932, between CIT.Y OF RICH~IOND 
and EXPORT LEAF TOBACCO COMPANY, 
WITNESSETH .A.S FOI..LOWS: 
1. On the 23rd day of January, 1931, an order was entered 
in the Hustings Court of the City of ~ichmond in grading 
damage proceedings instituted by the City of Richmond 
against the Export Leaf Tobacco Company a.nd others, in 
accordance with Sections 3036, 3037, 3038 and 3039 of the code 
of Virginia (1930), awarding Export Leaf Tobacco Company 
the sum of $30,000.00 to cover the diminution in market value 
of certain prope-rty of that company on account of a change 
in the grade of Lombardy Str:eet at a point where the prop-
erty of the Export Leaf Tobacco Company is located, and 
judgment was entered accordingly. · 
2. On the 24th day of .Tune, 1932, the City Attorney of 
Richmond advised counsel for Export Leaf Tobacco· Com-
pany that he was ready to pay the sum of $30,000.00 in satis-
faction of the award and judgment, but the counsel for Ex-
port Leaf Tobacco Company claimed that interest should 
be paid on this amount from the date of the award, tha.t is, 
Jan nary 23, 1931. The City Attorney declined to make this 
payment, and action has been broug·ht in the Hustings Court 
Export Leaf Tobacc.o Co. v. City of Richmond. 15 
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of the City of Richn1ond by Export Leaf Tobacco Company 
by a notice of motion for judg:rnent in the sum of! $30,000.00 
and interest thereon from J'anuary 23, 1931. 
3. It ha:ving been suggested that there is some· question as • 
·to the jurisdiction of the Hustings Court of the City of Rich-
mond by reason of the fact that. the term at which the award 
was made and judgment entered has ended, it is hereby 
agreed between .the City of Richmond and Export . 
page 8 ~ Leaf Tobacco .Company, through their attorneys, 
that the jurisdiction of the Hustings Court of the 
City of Richmond in this ca.se will not be questioned, but, 
without regard thereto, all differences between them shall 
be referred and submitted to Hon. John L. Ingram, Judge of 
the Hustings Court of the City of Richmond, as an arbitra-
tor, who shall consider and decide the same, as follows: 
Shall interest be paid upon the award of $30,000.00 and 
judgment therefor entered in the grading damage proceed-
ings, · above recited, on the 23rd day of January, 1931, and 
if so, at what rate and for what period and in what amount? 
The a:ward of the arbitrator may be entered of record as a 
judgment in the Hustings Court of the City of Richmond 
and shall have the same effect as any other judgment of that 
court, and the award and judgment in pursuance thereof 
shall be appealable to the Supreme Court of Appeals of Vir-
ginia as are other judgments of· the Hustings Court of the 
City of Richmond and other courts of record upon proper 
proceedings taken for the purpose. 
It is· further agreed and stipulated, by and between the 
parties, that a copy of the order of January 23, 1931, shall 
be made a part of the record in this proceeding; that the 
work of grading Lombardy Street was not commenced until 
August 30, 1932; and t·hat prior to that time the said party 
of the :first part was not interrupted in the use of any portion 
of its premises at the southeast intersection of Lombardy and 
Leigh Streets. 
'\VITNESS' the following signatures and seals. 
CITY OF RICHMOND, 
By JA~IES E. CANNON, (Seal) 
City Attorney. 
EXPORT LEAF TOBACCO COMPANY, 
By :1\fURRAY M. McGUIRE, (Seal) 
Its Attorney. 
16 Supreme Court of Appeals of Virginia. 
page 9 ~ Virginia : 
In the Hustings Court of the City of Richmond. 
Jan. 23, 1931. 
F.Jxport Leaf Tobacco Con1pany 
vs. 
City of Richmond. 
This cause, which is heard upon appeal from an award of 
the Advisory Board of the City of Ric-hmond, made on the 
2oth day of May, 1930, in connection with the proposed low-
ering of the grade of Lombardy Street in that City, so that 
it will pass below the tracks of the Richmond, Fredericks-
burg and P~tomac Railroad Company, came on this day to 
be heard by the court without a jury upon the testimony of 
certain witnesses in open court, a. transcript of the steno-
graphic report of which, signed by the Judge, is made a part 
of the record in this cause; and upon the s·ev:eral maps, draw-
ings, ordinances and other writings, identified as exhibits 
by the respective witnesses and made a part of the record 
along with their testimony; and upon the motion of the ap-
pellee, the City of Richmond, to strike out all the testimony 
of. the witne-sses, Bass, .Sloan, Richeson, Wilson and Brown, 
adduced o·n behalf of the appellant, Export Leaf Tobacco 
Company; .and upon the arguments of counsel. 
On consideration whereof, the Court dotl;l overrule the 
motion to strike out said testimony, to which ruling and ac-
tion of the court, the appellee, the City of Richmond, doth ex-
cept, for r·easons stated on pages 410-13 of the transcript of 
the testimony aforesaid. 
page 10 ~ And for reasons stated in writing and made a 
. part of the record in this cause, the court is of . 
opinion and doth decide that the proposed change in the 
grade of Lombardy Street in the City of Richmond described 
in the testimony will cause a diminution, in the sum of Thirty 
Thousand Dollars ($30,000.00) in the market value of the 
property of the Export Leaf Tobacco Company which lies 
on the east side of Lombardy Street and extends from the 
right-of-way of the Richmond, Fredericksburg and Potomac 
Railroad Company on the south to Leigh Street on the north, 
and is bounded by Lombardy Street on the west and Bowe 
Street on the east, described as Lot Number Ten in the award 
of the Advisory Board, a copy of which has been filed as 
an exhibit in this cause as a part of the record herein, to 
which finding and judgment of the court the appellant, Ex-
Export Lea,f Tobacco Co. v. City of Richmond. 17 
port Leaf Tobacco Company, doth except, on the ground 
that it is contrary to the law and evidence and that the sum 
so found does not adequately represent the loss in ma:fket 
value which said property will sustain by reason of the pro-
posed change in grade; and to the finding and judgment of 
the court, the appellee, the City of Richmond, also doth ex-
cept, upon the ground that it is contrary to the law and the 
evidence, that the amount named is excessive and that the 
finding· and judgment of the court is without ·evidence to 
support it. 
And the court is further of the opinion and doth decide 
that there will be· no diminution in the market value of the 
property of the Export Leaf Tobacco Company which lies 
on the west side of Lombardy Street and on the south side 
of Leigh Street described as. Lot Number Ten in the award 
of the Advisory Board of the City of R.ichmond, to which 
finding and judgment of the court, the appellant, Export 
I.Jeaf Tobacco Company, doth except, upon the ground that 
it is contrary to the law and evidence. 
· Oopy of order entered Jan nary 23, 1931, referred to in 
agreement of October 28, 1932, and made part of the record 
by that agTeement. 
page 11 ~ 4. The award of the arbitrator was enter~d up 
as a judgment of the Hustings Court of the City 
of Richmond by an order entered on the 13th day of Febru-
ary, 1933, in the following words and figures, to-wit: 
page 12 ~ Virginia: 
In the Hustings Court of the City of Richmond. 
· ],eb. 13, 1933. 
Export Leaf Tobacco Company 
vs. 
City of Richmond. 
ORDER. 
I i 
This cause, which ·was submitted to arbitration to John L. 
Ingram, Judge of the Hustings Court of the City of Rich-
mond, under a written ·agreement and stipulation dated ·Oc-
tober 28, 1932, between the parties. hereto, came on this day 
to be heard in open Court upon the agreement and stipula-
tion aforesaid, upon the order entered January 23, 1931, re-
1ft Supreme Court of Appeals of Virginia. 
ferred to therein, and upon the written award of the said John 
L. Ingram dated the 13th day of February, 1933, and upon 
the argument of counsel. 
_ Upon consideration whereof, the court doth confirm the 
award in the arbitration proceedings and, in accordance there-
with, doth adjudge that no interest be allowed to Export 
Leaf Tobacco Company upon the amount of damages allowed 
in the condemnation proceedings in connection with lowering 
the g_rade of Lombardy Street for which judgment was en-
.tered in this court January 23, 1931, for the period which 
elapsed between the entry of that judgment and August 30, 
1932, the date at which the work of grading Lombardy Street 
was· actually begun. . 
·The court doth order that said award be entered up as a 
judgment of this court and doth adjudge that the Export 
Leaf Tobacco. Company do recover interest at the rate of 
six per cent. (6%) per annum upon the sum of $30,000, the 
amount of the a:ward and judgment, from said date, August 
30, 1932, until payment shall have been made. · 
And the court doth direct that this order be entered as a 
judgment of this court. 
To all of which the Export Leaf Tobacco Company excepts. 
page 13 ~ 5. To the award of the arbitrator and the or-
der entered thereon, the Export Leaf Tobacco Com-
nany excepted, and its exceptions were overruled by the 
Court. 
6. On application of Export Leaf Tobacco Company, after 
reasonable notice to opposing· counsel, as appears in writing 
duly filed, this certificate of exceptions is signed, sealed and 
ma4e a part of the record. · 
Witness the following signature and seal, this 20th day 
of February, 1933. 
JNO. L. INGRAM, (Seal) 
Judge, Hustings Cour~ of the City of Richmond. 
page 14 ~ State of Virginia, · 
. City of Richmond, to-wit: 
. I, Walter Christian, Clerk of the liustings Court of the City 
of Richmond, do hereby certify that notice of the application 
f_or a transcript. of the Record in this . case was duly given 
~Y Export Leaf Tobacco Company to the City of Richmond, 
through James E. Cannon, its Attorney. 
Export Leaf Tobacco Co. v. City of Richmond. 19 
Given under my hand, this 1st day o March, 1933. 
WALTER CHRISTIAN, Clerk. 
Cost of this transcript: $5.00. 
page 15 ~ Hustings Court of City of Richmond, February 28, 
1933. 
Export Leaf Tobacco Company 
vs. . 
City of Richmond. 
The Export Leaf Tobacco Company this day presented 
its Bill of Exceptions to the Court, which is accordingly 
received, signed and sealed and made a part of the record in 
this case, the Attorney for the City of Richmond having been 
notified hereof as required by law. 
page 16 ~ Virginia, . 
City of Richmond, to-wit: 
I, Walter Christian, Clerk of the Hustings Court of the 
City of Richmond, do certify that the . foregoing is a true 
transcript of the record in the case of Export Leaf Tobacco 
Company vs. City of Richmond, upon the notice of motion 
for an allowance of interest, filed in said Court upon the 3rd 
day of Octo her, 1932. 
Given under my hand this 1st day of 'March, 1933. 
WALTER CHRISTIAN, Clerk. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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